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SMITH, PRESIDING JUSTICE, FOR THE COURT:
M. Kdly R FaisJaniganisom (Kdly) gopedsto this Court from ajudgment of the Chancery Court
of Forres County holding her in willful contempt of court for vidlating prior judgments of thet court. We
are asked to congder the congder the vdidity of aM.R.C.P. 81(d) summons served on her atorney and
whether persond service was waived by her atorney’ sgppearance a the hearing on the contempt motion
and hisfalure to quedion jurisdiction or the aufficdency of the sarvice of process
2.  Wefindtha Kdly should havebeen parsondly served, but thet such waswaived by her atorney’s
gopearance on her behdf, hisfalureto rase the issue of jurisdiction, and his proocesding with the hearing

and introduding evidence on Kdly' sbehdf. Accordingly, we afirm the chancdlor.



FACTS
18.  Kdly and her ex-husband, Jay L. Jarnigan (Jay), are the parents of aminor deughter. Kdly isthe
non-cugtodid parent and livesin Atlanta, Georgia. On the weekend of December 3, 2000, Kdly had a
scheduled vigtation with her daughter.  Kely never returned her daughter to the arport in Gulfport,
Missssppi, and secreted her from December 3, 2000, until January 31, 2001, when the Department of
Family and Children’ s Sarvicesin DeKab, Georgia, took custody of the child dleging thet Jay hed sexudly
abused her. Apparently, Kely had medethese dlegationsin Missssippi, Cdifornig, possbly Arizonaand
now Georgiawith no evidence to back up her dlegations.
4. A Pditionfor Citation of Contempt wasfiled on December 5, 2000, by Jay in the Chancery Court
of Forrest County, Missssippi, for Kely's failure to abide by former judgments A M.R.C.P. 81(d)
summonswasissued on December 5, 2000, for an gppearance on December 12, 2000, for ahearing. The
summons was mailed certified to Henry Granberry, Kdly's counsd, and was received on December 6,
2000. Thereisno record that there was an attempt to sarve Kdly.
%.  Kdly'satorney, Granbeary, appeared a the hearing on December 12, 2000, but did not contest
the jurisdiction of the chancery court or the sufficiency of the sarvice of process. Furthermore, he
introduced evidenceon Kdly’ sbehdf at the hearing from aGeorgianurse practitioner. Thechancery court
entered ajudgment on December 12, 2000, holding Kdly in willful contempt of its previous judgments
A Moation to Sat Addethe Contempt and Incarceration Order wasfiled by Kdly on February 23, 2001.
Kely was incarcerated after ahearing on March 5, 2001. Aggrieved, Kdly gppedsto this Court.

STANDARD OF REVIEW

6.  This Court gpplies a limited sandard of review on gppeds from chancery court. Reddell v.

Reddell, 696 So. 2d 287, 288 (Miss. 1997). The chancellor'sfindings of fact should not be interfered



with unless they were "manifestly wrong, dearly erroneous or an erroneous legd sandard was gpplied.”
Bell v. Parker, 563 So. 2d 594, 596-97 (Miss. 1990). However, the chancery court's interpretetion
and gpplication of thelaw is reviewed under ade novo gandard. In re Carney, 758 So. 2d 1017, 1019
(Miss. 2000).

DISCUSSION

l. WHETHERTHE RULE 81SUMMONSWASPROPERLY SERVED
UPON APPELLANT’'SCOUNSEL OF RECORD AND NOT UPON
APPELLANT.

7. M.R.C.P. 81(d)(6) does not authorize service upon counsd for new litigation. This issue was

recently addressad in Sanghi v. Sanghi, 759 So. 2d 1250, 1253 (Miss. Ct. App. 2000), where the
court reminded:
adomedticrdaionscaseremanssubject to recurring motionseven after al prior contested
maiters areresolved. A pleading to dert the other party that anew dispute hes arisenis
in the nature of awakening a dormant it, diginguishable bath from commenaing new
litigetion and from judt filing amation in active litigation.
Id. The goplicable procedurd rule is one that gpplies to petitions to modify or enforce find custody,
dimony or support judgments. M.R.C.P. 81(d)(2). A summonsisto befiled:
Uponthefiling of any action or metter lised in subparagrgphs (1) and (2) above, summons
shdl issue commanding the defendant or respondent to gppear and defend & atime and
place, @ther in term time or vacation, a which the same shdl be heard.
M.R.C.P. 81(d)(5). Jay contendsthat M.R.C.P. 81(d)(6) is contralling in thisissue:
Rue 5(b) natice shdl be sufficent as to any temporary hearing in a pending divorce,
separate maintenance, custody or support action provided the defendant has been
summoned to answer the arigind complant.
The gpplicable portion of M.R.C.P. 5(b) sates the following:

(b) Service: How M ade. Whenever under theserulessarviceisrequired or permitted
to be made upon a party who is represented by an atorney of record in the proceedings,

3



the sarvice shdl be made upon such attorney unless service upon party himsdf isordered
by the court.

Arguably this case could fdl under the M.R.C.P. 5(b) provison. However, thisis anew dispute asin
Sanghi. We find that Kdly should have been persondly served with process in accordance with
M.R.C.P. 81(d)(2).

. WHETHER THE REQUIREMENTS OF RULE 81 MAY BE
WAIVED.

18. A Rule81(d)(5) summonsis date and time spedific. Kdly alegesthat the Strict requirements of
Rue 81 werenat followed in thisingance because the seven days until the hearing provison of therulewas
not complied with. There were only Sx days between thetime processwas served and the actud hearing
washdd. Jay mantainsthet, even if Kely was nat properly sarved, service was waived by her atorney
gopearing and nat raisng that issue a the hearing,

19.  Missssppi doesnaot recognize gpecid gopearances’ except whereaparty gppearssoley to object
to the court's jurisdiction over her person on grounds that she isnot amenableto process. Mladinich v.
Kohn, 250 Miss. 138, 156, 164 So. 2d 785, 791 (1964). Onewaives process and sarvice, however,
uponmeking agenerd gppearance. See Arrow Food Distributors, Inc. v. Love, 361 So. 2d 324, 327
(Miss1978); Sandifer v. Sandifer, 237 Miss 464, 115 So. 2d 46 (1959). By sending her atorney
to gopear, Kdly subjected hersdf to the jurisdiction of the chancery court and waved dl objections to
improper or insufficient service of process. Not only did Kdly' s atorney gppear, heintroduced evidence
a the hearing on Kdly's behdf from a nurse practitioner in Georgia Thisindicates that Kely meant for
her atorney to go forward in defending Jay’smation. Since Kdly' satorney gppeared on her behdf and
dd not object to the hearing being Sx days between time process was served indeed of seven, that

requirement of Rule 81 was walved.



110.  Kdlypointsoutinher brief thetMansour v. Charmax I ndustries, I nc., 680 So. 2d 852, 854-
55 (Miss 1996), holds thet jurisdiction of the court is not obtained by a defendant informally becoming
aware that asuit hasbeenfiled againgt her. Complete aasence of sarvice of process offends due process
and cannot bewaived. 1d. Inthiscase Kdly wasintentiondly sscreting her daughter from Jay. Shewas
dealy violaing achancery court order, and her atorney gopeared on her behdf. If therewasever acase
thet sarvicewas waived, thisisthe case. Shedid not informally become aware of thissuit. Itisclear that
she becameawareof thissuit by her atorney contacting her. Sheobvioudy wasprepared to defend hersdif

and did S0 as her atorney presented evidence on her behdf to the court.

11. The requirements of Rule 81 were waived in this paticular case by Kdly's atorney making an
gppearance, falingto chdlengejurisdiction or the suffidency of theserviceof processand offering evidence

on her behdf.

. WHETHER THE CHANCELLOR PROPERLY ENTERED A
CONTEMPT JUDGMENT AND PROPERLY REFUSED TO SET
ASIDE THE CONTEMPT JUDGMENT.

112. Kdly contendsthat this judgment is void because sarvice of process was inqufficient. However,
thet isnot the case here. Theinaufficiency of service of process was waived by Kdly when she sent her
atorney to gopear on her behdf. This Court has hed that where jurisdiction is not contested, thereisno
reason to st asde acourt order. Karenina ex rel. Vronsky v. Presley, 526 So. 2d 518, 523 (Miss.
1988). Thejuridiction washot contested at the hearing by Kdly’ satorney. Thus, the chancery court did

not e in holding Kdly in contempt.

CONCLUSION




113.  The insuffidency of sarvice of process here was waived by Kdly. The judgment of the Forrest

County Chancery Court is afirmed.
114. AFFIRMED.

WALLER, COBB, DIAZ, EASLEY, CARLSON AND GRAVES, JJ., CONCUR.
PITTMAN, C.J.,AND McRAE, P.J., NOT PARTICIPATING.



